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PELILION - 
FOR 


JOHN TROTER OF MORT ON HALL 


And the otherCo- partners, T A'CK SM EN of the Cuſtoms in the year I6 76: 
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Shews, your Lordſhips Servitors, ' John: Trotter. of Mortounhall, Mark 
Carſe of Cockpen, Charles Charteris Merchant ' Burgeſs of . Edinburgh, 
| Dick of Grange, Joſeph Marjoribanks, Son to the decealt. Joſeph. 
Marjoribanks Merchant Burgeſs of Edinburgh, and Georges Foutis Son to the deceaſt 
Mr. James Fonlis Clerk to His Majeſty's Mint, for themſelves, and the other 
Tax-men Co partners. THAT where your Petitioners by Themſelves, Fathers, 
and Predeccſſors, having been Tax-men of His Majeſty's Cuſtoms and Exciſe, 
and Co-partner in the Loſs and Profit therefrom ariſing : Together with Sir Pa- 
rick Nisbet of Dean, and Sir David Erskin of Din, who with others, made the 
Co-partnerſhip ro conſiſt of Twelve perſons. We and the otherCo-partners did in- 
truſt SirJames Dick of Prieſifield as one of our number with the cuſtodie of our 
Money, and managing of (everal of our affairs. For procuring fair Compt and 
Reckoning thereanent, there was in the year 1690, Action and Procels intented 
apainſt him, at the inſtance of fome of cur number, in name and behalf of the 
reſt; as alſo for being redreſt , and getting reparation of the damnages ſuſtained 
by us thorow his Wrongous delivering to Captain Andrew Dick an Aſsignation 
of ſeveral Marchant Goods and Bonds for Money velonging to us, which ſhould 
not have beendone yill he as Caſh: keeper had cleared Compts with Captain 
Dick, conform to hiis Obligement granted to us for that. cftet, | 
 Aﬀeer this Action, had for ſome time depended, and feveral Interloquutors had 
been pronounced in our favours, yourLordſhips were pleaſed inthe end,upon aPeti- 
tion given in by Sir James Dick, to abſolve him from this purſuit: Againſt which 
Interloquutor, 1 the ſaid John Trotter of Mortounhall for my elf alone, did make 
proteſtation for remeed of Law, and took Inſtruments for that effeQ, in the hands 
of Archibald Ker Nottar publick, ro whom as my Agent in all my other Aﬀairs. 
I delivered feveral Writs relative to this matter. Gs 0 RE AY 
And in the Year 1695. having givenorders to the ſaid Archibald Kerr to raiſe 
a Summons before the Parliament, againſt Sir Fames Dick, Sir Patrick Nisbet of 
| Dean,and David Erskin of Din, made application co me jntreating they, as Co- 
partners in the ſubje& Matter, might be comprehended in the Summons, with 
Which upon very good Conſiderations | complied. This tProce(s being manag- 
ed be Archibald Kerr, he and my Advocats by warrand of the Committee 
of Parliament, did get up from the Clerk of Seſſion the ſeveral Interloquutors 
and Minuts, with the other Grounds and Warrands of the foreſaid De- 
 ereer abſolvitor; to the end the ſamen' being laid before the Parliament to inſtruct 
the veritie. of my Reaſons of Proteſtation, they might cepone me againſt the fore- 
aid Decreet ablolvitor : For which Grouncs and Warrands, the ſaid Archibald 
Ker Agent, and SirJames Ogilve now His Majeſty's Secretary of State, then my 
Advocate gave theirRecepr, and obliged them ro reſtore. the fame. 
This 8 ab having lyen over till the Parliament 1696, the Eſtates of Parlia 
- ment were Graciouſly pleaſcd ro remitt to your Lordſhips the. conſiderations of the 
Reaſons | had to proteſt for remeed of Law. And ( becaufe ir was Objedted by 
| Sir James Dick, thar the (aidProteſtation was only taken by me the (aid Jobn7 rotter 
for my (elf alone,') the Parliament did allo recomend ro your Lordſhips to de- 
termine how far ' my ſaid Proteſtation could be Extended to the reſt of the Co- 
partners. which I conceive muſt firſt be done, ere the other Co-partners can inſiſt 
in this Mattcr. — Eos | 
. Bur being informed that upon a Petition given in ro your Lordſhips, by 
the Lairds of Dean and Duz,Repreſcnting ſuch a part of the Matter above narrar- 


cd, as Would ſerve their purpoſe, concealing the reſt; And craving that 4rch-' 
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bald Ker my Agent, might deliver to: them all the Writs he hath concerning the 
Proceſs agattifl Sit James Dick, My Lord Newbenth Ordimry tipen the Bills 
to whom the c&nd(ictarioti of this Petifion was remitted, lias ordained the ſaid 
Archbald Ker to depone anent his having theſe Writes, albeiz my-Procurators 
compeared and urged againſt ſuch a fummar way of Exhibition of Writes to 
which all parties having intereſt, were fior called : And che ſaid Archbald fer, 
havitig deponed that the Writes in Iris Cuſtody, which are very few, were partly 
delivered to him by me;and partly got up from the Clerks of Seflion upon his Re- 
ceipt,at the takitg of his Oath, which my Procurators had in vain oppoſed; Pro- 
reſtation w#s Made by Iaſtrurfenting in the Clerks hands, that I might be heard 
at Adviſing the fame,to alledge agzinſt this unfornmial way of procedure:And that ns 
' Writes otighr to Be exhibited to the Petitioners, becauſe they had no intereſt;and 
if it ſhould be found be your Lotdſhips, that the Co-partners had a intereſt in a- 
ny Proteſtaioti, whatever the Major part of the Co-partners-ſhip might determine 
anetit Writes whereof they had acommon intereſt, yer it was impoſſible that 
Two of Twelve by a Bill given in ſummarly to your Lordſhips, whereto the teſt 
are nbt called ſhould be found to have Right to call for Writes concerning the 
Co- partnerſhip, whereof the Major part Refuſes that any of the Petitioners, eſpt- 
cially Sir Patrick Nisbet ſhould have the ordering of their Writts leaſt they may. 
be perverted ts their Prejudice. And further my Procurators Proteſted, that if 
Your Lordſhips ſhould incline to grant the deſire of the Petition that all Parties 
having aterefl in the Writs might be called ro Compear ; and either to conſent 
that the Writcs be Exhibited to the Petitioners, or propone their Reaſons Why it 
6ught hot ſo to be done... MY 
otwithſtanding of this moſt juſt and legal Proteſtation, and tho the Oath of 
iny Apent be not yer come to be Adviſed in common forme. My Lord New- 
Eyth has brdained the ſaid Archibald Ker toexhibit the Writs which he hath in 
his Cuſtody, alſe well thoſe for which heand my Advocats gave their Rectits to 
the Cletks of Seffioh; as thoſe which he got from me: And that albeit he hath 
Depvned, tht of the Principal Writts which he hath in his Cuſtody, he nevec 
ot 6he ſheet of Papet from the Petitioners. Againſt which Interloquitor and Wat- 
rand, not only 1 the ſaid Fob» Trotter of Mortounhal who firſt made the Proteſta- 
tiot) for temecd of Law. which was Expede upon my own Proper Charges; bur 
alſs the other reti FCo-partners ought to be Reponed, Seing firſt we are inform- 
cd, that your Lordſhips are never wont to grant ſuch. Summar Warrands for Ex- 
hibition of Writts, bur in the Caſe that the Party Craver of thoſe Writts have 
the ſole Intereſt therein, and that againſt a Member of the Colledge of Juſtice, 
who got thoſeWritts from him inTruſt; which ewo requiſites cannot be ſeperate. 
So that altho aWriter orAdvocate have Writs' wherein a Partic hath the Sole Inte- 
reſt ; yet unleſs he had got thoſe Wrirts in Truſt from the Partie himſelf, his 
Sutnmar way ofExhibirion takes no place; as was found inthe Cafe bewixt the Cree 
ditors of Clackmanyan and Mr. John Buchanan Writer, and many others wherein your 
Lordſhips ordain'd Parties who cou'd not allcdge theſe two Requifites, to proceed 
in the ordinary ation of Exhibirion. By all which it moſt manifeſtly Appears, 
that the Writts in Archibald Xers cuſtody cannot be exhibited co the Petitioners 
who have not the ſole Intereſt in them, and as appears by the Oath did never de- 
liver them to the ſaid Archibald, And aldeit they had delivered them, yet ſeing 
we have an equal intereſt; and having acquieſced in his keeping thereof, theſe 
Writts can never be taken out of his Cuſtody, till we be called ro propone upon 
6ur Intereſt and give our Conſent. our od rn £0 Jones 
May it therefore pleaſe your Lordſhips, to recal the foreſaid Warrand, and to Diſ- 
charge Tour Meacers or any others to put the ſamine or any the like order to 
Execution untill we be heared. Anal becauſe this Summar way of Exhibition 
cannot take place againſt ins nor our Agent, to ordain the Petitioners to ufift 
in the Ordinzr Ation of Exhibition m the Commen' Forme, which is the only 
proper place for us to propone upon our Intereſt, and to declare our Pleaſure 
ment the Cuſtody of thoſe Writts. i | 
According to Juſtice, And Your Lordſhips Anſwer. 


